Sentencing and reform of the law of murder
1.27    All persons convicted of murder are sentenced to imprisonment for life. The sentence comprises three periods, one of which is the minimum term. This is the period that the offender must spend in prison before he or she is eligible for release. The length of the minimum term is set by the trial judge. In deciding upon the length, he or she must refer to guidelines that Parliament provided in the Criminal Justice Act 2003 (“the 2003 Act”). Under the guidelines, the length of the minimum term will depend on the gravity of the murder. For example, suppose the defendant takes part in a plan to murder two (or more) persons and then participates in their murders. If the defendant is aged 21 or over, that should ordinarily be met with a sentence indicating that the defendant must spend the rest of his or her life in prison.8 The setting down of such recommended minimum terms makes the argument for reform of the law of murder very strong.

1.28    For example, what if the defendant participated in the murders just mentioned (perhaps by providing no more than some minor act of assistance) only because he or she, or his or her family, had been threatened with death? The 2003 Act makes no mention that this is to be a factor mitigating the punishment. Arguably, the defendant should not be guilty of murder, in any event, but of a lesser offence of homicide. We consider this issue in Part 7.

1.29    The 2003 Act also says that if a killing comes about through an intention to do only serious harm, the fact that there was no intention to kill is a ‘mitigating factor’. That approach is necessary, given the law as it stands, but the important question is, should killings that  come about  only through  an  intention  to  do serious harm be governed by the 2003 Act at all? In other words, should the 2003

Act apply only when there was an intentional killing? Our provisional view is that the answer to this last question should be “yes”.

OUR PROVISIONAL PROPOSALS: AN OVERVIEW OF THE STRUCTURE
1.30    We propose that there should be a new Homicide Act for England and Wales.

The new Act should replace the Homicide Act 1957 (“the 1957 Act”). The new Act should (for the first time) provide clear definitions of murder, and of the partial defences to murder. Ideally, the Act should also define manslaughter so that the general  offences of  homicide  are  largely  dealt  with  within  a  single  piece  of legislation.
1.31    How  do  we  propose  that  the  new  Homicide  Act  should  define  murder, manslaughter and partial defences to murder? We have been guided by a key principle. This is what can be called the “ladder” principle.
1.32    Individual offences of homicide, and partial defences to murder, should exist within a graduated system or hierarchy of offences. This system or hierarchy should reflect degrees of seriousness (of offence) and degrees of mitigation (in partial defences). Individual offences should not be  so  wide  that  they  cover conduct varying very greatly in terms of its gravity. Individual partial defences should reduce the level of seriousness of a crime to the extent warranted by the degree of mitigation involved.
8      Criminal Justice Act 2003, s 269, sched 21, para 4(2)(a).

1.33    For example, we will be suggesting that murder should be divided into “first degree murder” (attracting the mandatory life sentence), and “second degree murder” (with a discretionary life sentence maximum).

1.34    We will also be asking the question whether manslaughter should continue to be such a broad crime. Should it really continue to cover not only what would be murder but for the effect of partial defences but also all culpable unlawful killing, from a trivial assault that unexpectedly causes death to killing through a very high degree of recklessness?

1.35    With  regard  to  partial  defences,  we  will  be  asking  whether,  for  example,  a successful plea of diminished responsibility should in all instances reduce “first degree murder” to “second degree murder”. Is there a case for providing that where, in addition, the victim consented to being killed, the combined effect of diminished responsibility and the victim’s consent should be to reduce the offence from “first degree murder” to manslaughter? We will also be asking whether duress should reduce “first degree murder” to “second degree murder” and whether it should be a complete defence to a charge of “second degree murder”.

1.36    The “ladder” principle also applies to punishments for offences. The mandatory life sentence for murder should be confined to the most serious kind of killing. A discretionary life sentence should be available for less serious (but still highly blameworthy) killings. A fixed term of years maximum should be sufficient to deal justly with those homicides where the offender’s degree of fault was lower or where there were quite exceptional mitigating circumstances.

1.37    We set out below a structure that we believe would, in accordance with the “ladder” principle, make the law of homicide more coherent and comprehensible. We invite comment on it. There are many alternatives and consultees should feel free to suggest their own preferences in that regard.

1.38    “First degree murder” (mandatory life penalty): (1)      Intentional killing.

1.39    “Second degree murder” (discretionary life maximum penalty):

(1)      Killing where the offender did not intend to kill but did intend to do serious harm.

(2)      Recklessly indifferent killing, where the offender realised that his or her conduct involved an unjustified risk of killing, but pressed on with that conduct without caring whether or not death would result.

(3)      Cases in which there is a partial defence to what would otherwise be

“first degree murder”.

1.40    Manslaughter (fixed term of years maximum penalty): (1)      Killing through gross negligence;

(2)      Killing through an intentional act intended to cause injury or involving recklessness as to causing injury.

1.41    Other offences:

(1)      Infanticide; complicity in suicide.
1.42    Defences reducing “first degree murder” to “second degree murder”:9 (1)      Provocation (gross provocation or fear of serious violence). (2)      Diminished responsibility.

(3)      Duress (threat of death or of life-threatening injury).

1.43    We would also like to receive views on other questions, such as whether first degree murder should include some instances of killing through an intention to do serious harm, if the ‘serious harm’ that must be intended can be clearly restricted to very grave harms. These other questions can be found in Part 10.

1.44    We are also concerned with the question of how the terms used in this revised structure are to be defined. What is “recklessness”, for the purposes of a “second degree murder” conviction? How are provocation and diminished responsibility to be defined? What kinds of consensual killing are worthy of being treated as lesser offences of homicide? All of these questions are addressed in the Parts that follow.

1.45    We will also be concerned with other general principles that run alongside the “ladder” principle. One such is the “fair labelling” principle.10 Offenders should not be labelled  as guilty of  murder,  or  of  manslaughter,  unless  their  conduct  is sufficiently blameworthy to deserve that label. For example, we will be raising the question whether someone who killed when they intended to do only what the law regards  as  serious  harm,  and  did  not  intend  to  kill,  is  fairly  labelled  as  a

‘murderer’. Is it right that such a person is regarded as a murderer, but someone provoked into killing intentionally by (say) his or her partner’s unfaithfulness can be convicted only of manslaughter?

1.46    People’s views on fair labelling questions will understandably differ very widely.

Important though the fair labelling principle is, we would not want our analysis to become bogged down in questions concerning the appropriateness of particular labels  for  particular  offences.  It  is  more  important  that  we  set  to  rights  the structure, or ladder, of offences.

9
For simplicity’s sake, we are provisionally of the view that the partial defences should all reduce “first degree murder” to the same lesser crime: either “second degree murder”, or manslaughter. Making a distinction between defences that reduce “first degree murder” to “second degree murder” and defences that reduce “first degree murder” to manslaughter would require the jury, in cases where more than one defence is pleaded, to agree which defence has been successfully pleaded. This is highly undesirable because a jury may agree that the crime should not be “first degree murder”, but may disagree on the reason (some jurors favouring, say, diminished responsibility, and other jurors favouring provocation). In such cases, the verdict should be the same whichever defence is successful, so that such disagreements do not result in an inability to reach a verdict. See Appendix H.

10    See A Ashworth, “The Elasticity of Mens Rea” in C Tapper (ed), Crime, Proof and
Punishment (1981).

1.47    For now, what we have done is to set out the kind of structure that we regard as appropriate for a modern, fair and comprehensible law of homicide. It is our belief that the new structure respects the “ladder” principle in a way that those guided and governed by the law are entitled to expect.

1.48    We must now turn to the justifications for these changes.

WHY IS A NEW HOMICIDE ACT NEEDED? The definition of murder is badly out-of-date
1.49    Few non-lawyers are likely to know that the starting point in any analysis of the law of murder is not an Act of Parliament. It is a definition of murder laid down by a judge, Lord Chief Justice Coke, in a book on criminal law that he completed in the early part of the seventeenth century.

1.50    Even though he successfully prosecuted the gunpowder plotters, Lord Coke’s knowledge of the criminal law was patchy and his account of murder contained some bad errors. One such error was the assertion that killing in the course of any unlawful act was murder.

1.51    Although they knew that this assertion was wrong, such was later judges’ high regard for Lord Coke that they did not use their powers to correct the error. Lord Coke’s word subsequently became law in the criminal codes of most states in the United States of America (USA), where it remains in a modified form to the present  day.  It  was  not  finally  erased  from  English  law  until  1957  when Parliament intervened.11 Over the centuries, the error must have led to the execution of hundreds of people in England and Wales and across the USA who should really have been convicted of manslaughter.

1.52    This is how Lord Coke defined murder:

Murder  is  where  a  man  of  sound  memory,  and  of  the  age  of discretion, unlawfully killeth within any country of the realm any reasonable creature in rerum natura under the King’s peace, with malice aforethought, either expressed by the party or implied by law, so that the party wounded, or hurt, etc die of the wound or hurt, etc within a year and a day after the same.12
1.53    Of course, this wording is no longer used when, for example, judges direct juries on the law. Even now, however, his definition is still regarded as having what lawyers call great “persuasive” authority. That means judges still look to Lord Coke’s definition for guidance.

11    Homicide Act 1957, s 1.

12    3 Co Inst 47.

1.54    They did this, for example, in the recent case in which the Court of Appeal ordered that conjoined twins could be separated to save the life of the stronger twin, even though that would mean the weaker twin died.13  The question was whether the weaker twin was a “reasonable creature”, protected by the law of murder, as defined by Lord Coke.

1.55    Even if it was broadly accurate at the time it was given, however, Lord Coke’s definition is now seriously misleading and out-of-date in a number of respects.14
1.56    The  ancient  distinction  between  express  and  implied  malice,  although  (we suggest, wrongly) preserved by the 1957 Act, is obscure, liable to mislead even judges and performs no useful function. The jury decides what the defendant’s intention was by considering all the evidence. “Malice” is not now, even if it once was, “implied by law”.

1.57    Furthermore, the use of the term “malice aforethought” to express the culpability element in murder has come in for judicial criticism for more than 300 years.

1.58    First, it suggests a need for literal premeditation that, in fact, is unnecessary to secure a conviction for murder, and has been unnecessary for a long time.

1.59    Secondly, “malice” is in itself a term of very uncertain scope. Even as recently as the 1970s, judges disagreed over whether, for the purposes of the law of murder, it included causing death through some kinds of reckless conduct.15  Finally, in

1985 they agreed that it was confined to cases where the offender “intended” to do the relevant harm.16  Yet what was the relevant harm? The answer to this question  turned on the meaning  of  “acting  ‘maliciously’  in  causing  another’s death”. Surprisingly, the judges held that it was not confined to death or the risk of killing.

1.60    Instead, acting “maliciously”, in causing another’s death has been held to cover not only those who intend to kill, but also those who kill when only intending to do harm the jury regards as serious.17 This remains the law to the present day. So, in the following example D is guilty of murder because he acts “with malice aforethought”:

EXAMPLE 2: D and V have been arguing over access to a parking space. V blocks D’s way as D is trying to drive into the space in his large van. In order to get into the space, D drives  over  V’s foot knowing he will break it in so doing. Complications set in when V is being treated in hospital for his broken foot, leading to his death.

13    Re A [2001] Fam 147 (CA).

14    Eg, the rule that death from a wound must occur within a year and a day was abolished by the Law Reform (Year and a Day Rule) Act 1996.

15    Hyam [1975] AC 55 (HL).

16    Moloney [1985] AC 905 (HL).

17    For detailed consideration, see Part 3.

1.61    There is little or no doubt that a broken foot is “serious harm”, and it is that harm that,  in  the  eye  of  the  law,  D  intentionally  inflicts  on  V.18   As  V  dies  in consequence, D may be convicted of murder. If convicted, D will receive the mandatory life sentence. In our view, this is the wrong result. D should be guilty of, at most, what we will call “second degree murder”, and is probably better regarded as having committed manslaughter.19
1.62    Most lawyers agree that it is time to confine Lord Coke’s definition to the history books. England and Wales need and deserve a modern definition of murder, set down by Parliament.

18    For a discussion of “intention”, see Part 4.

19    See the discussion in Part 2.

20    See Partial Defences to Murder (2004) Law Com No 290, Part 3; and Part 6 below.

21    A-G for Jersey v Holley [2005] UKPC 23, 3 WLR 29; (Morgan) Smith [2001] 1 AC 146 (HL).



