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After reading this chapter, you will be able to:
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background to the Human Rights Act 1998.
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1-Until recently, any discussion of the legal protection of human rights in England
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and Wales has taken place in a context of civil liberties, not civil rights. 2-This
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distinction was not simply a matter of a choice of words, but had profound consequences for the nature of freedom
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in this country.3- To say that a person is at liberty to do something is fundamentally different from saying that a
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Was free to do everything left over once the law had said what one cannot do.
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°-This notion that one is free to do anything except that which is prohibited by law (with its implicit reference to
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the traditional figure of the "free-born Englishman™) was a superficially attractive one. 1-However, its attractions
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are less clear when we remember that there are no legal constraints on a sovereign Parliament to enact further
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restrictions on even the most fundamental of freedoms.
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V-Clearly, some restrictions on absolute freedom can be justified either to protect or balance individual interests
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or the collective interest as represented by the State. A-Nevertheless, it was the case that, as Geoffrey Robertson
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put it, "Liberty in Britain is a state of mind rather than a set of legal rules”. 4-This approach was increasingly
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thought to be inadequate to protect our most fundamental freedoms, particularly as an ever more politically,
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economically and ethnically diverse Britain moved into the twenty-first century. 10-1t was this pressure for change
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that brought about the introduction of more formal protection for human rights under English law with the Human
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Rights Act 1998 (the case for change is set out in the White White Pa~"Rights Brought Home"-that preceded the
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Act).

Y Y-We should not underestimate the importance of this legislation. Y- As John Wadham (Director of the civil
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liberties campaign organisation Libtrty) stated, it is "a landmark in human rights protection, the most significant
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human rights reform in the post-war period. . .. YY-The Act will make a real difference to individual rights and
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freedoms such as privacy and family life".
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The Convention Rights
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The European Convention on Human Rights was adopted by the Council of Europe in 1950 and, since 1966,
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Britain has accepted the right of individual petition to the European Court of Human Rights. The rights protected
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by the Convention are:



bug gl S At

Avrticle 2-the right to life;
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Article ~freedom from torture, inhuman or degrading treatment or punishment;
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Article 4---freedom from slavery and forced labour;
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Article 5-freedom of the person;
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Article &-the right to a fair, public and independent trial;

Article 7-freedom from retrospective criminal laws;
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Article 8-the right to respect for private and family life, home and cx,rrespondence;
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Article 9-freedom of thought, conscience and religion;
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Article 10-freedom of expression;
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Article 11-freedom of assembly and association;
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Acrticle 12-the right to marry and found a family;
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Acrticle 13-the right to an effective remedy before a national authority for violation of any rights or freedoms
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protected under the Convention;
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« Article 14---freedom from discrimination;
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The First Protocol to the Convention added:
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 Atrticle 1-the right to the enjoyment of private property;

TN | easad Sl
« Article 2-the right to education;
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« Article 3-the right to free elections by secret ballot;

-
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V-We should note, however, that some of these are not absolute rights or freedoms, as the Convention sometimes
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allows for restrictions to protect national security, public order, health or morals, and the rights and freedoms of
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others. Nevertheless, there is an important distinction here from the residual approach. Y-The presumption is
against
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restrictions, and the validity of any restriction can be tested in the Court.
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Revision Notes
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You should now write your revision notes for Rights and Freedoms. Here are some suggested headings:
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We-why the HM?
PREN HM

« trad. residual approach inadequate
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« more formal approach needed in increasingly diverse society
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o HRA likely to have major impact Oohn Wadham-Liberty)
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R&r~Residual Approach R&~Why the HRA? R&Fe-

ECHR Rights

Using your cards, you should now be able to write a short paragraph in response to each of the following questions:
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1. What was the approach to freedoms under English law prior to the Human Rights Act 1998?
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2. What were the main reasons for the enactment of the 1998 Act?
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3. What major rights and freedoms are protected by the European Convention on Human Rights?
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Useful Websites
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~ For the Home Office Human Rights Unit, visit www.homeoffice.gov.uk/hract/hramenu.htm
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~ For the text of the Human Rights Act 1998, visit www.hmao.gov.uk/acta/actal998/19980042.htm
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~ For the various guidance documents issued by the Human Rights Unit, visit
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www.homeoffice.gov.uk/hract/quidlist.htm

~ For the "Rights Brought Home" White Paper, visit www.official-
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documents.eo.uk/document/hoffice/righta/righta.htm

~ For a briefing paper on the Human Rights Act issued by Liberty, the civil liberties campaign organisation, visit
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www.liberty-human-righta.org.uk/mpolicl.html
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~ Human Rights-Restrictions and Limitations
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Aft« reading this chapter, you will be able to:
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deaaibe the position regarding iestridiona under the Convention; p explain the nale of law in
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relation to the Convention;
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e explain the principle of proportionality;

o explain the "margin of appreciation™ ;
W g shalla s

edeaaibe the poaition under UJC. Law in relation to Article 5; p deaaibe the position under
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The position under the Convention
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1 -As noted in the previous chapter, not all the Convention rights are absolute. 2-The abaolute rights include
Articles
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3, 4 and 7. Others, such as Article 5, are specifically limited by the Convention itself. Finally, others, such as
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Acrticles 8, 9, 10, and 11, may be quaWiecl where:
T E YR Cual (San ¢ S

3-the qualification has its basis in law;

4-it is necessary in a democratic society-this means it must 10ulfill a pressing social need
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in pursuit of a legitimate aim and be proportionate to that aim.
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5-We should oonsider some of the elements of this principle of gualification in further detail. 6-The rule of law
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33 noted in the previous chapter, under a Convention rights approach there is a presumption against restriction or
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qualification of thole rights. 7- Any qualification must be 10uthorized by
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law. 8-In the absence of precise, specific, and detailed legal 10uthorization, any interference with a Convention
right,
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however justified, will be a violation of that right.
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The principle of proportionality
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1-Under English law prior to the Human Rights Act 1998, actions by the government could only be challenged by
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way of judicial review if they were “irrational”-a decision so “outrageous in its defiance of logic or accepted moral
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standards that no sensible person who had applled his mind to the question to be decided could have arrived at it"
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(Lord Diplock). 2- However, where there has been a prima facie violation of a right protected by the Convention,
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the European Court of Human Rights has adopted a more stringent standard in considering whether the State can
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justify the limitation of that right-the principle of proportionality. 3-This means that even if a particular policy or
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action which interferes with a Convention right is pursuing a legitimate aim (e.g. the prevention of crime) this will
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not justify the interference if the means used to achieve that aim are excessive in the circumstances.
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The margin of appreciation
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1-In relation to some Convention rights (particularly those requiring a balance to be struck between competing
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considerations) the European Court of Human Rights may allow a “margin of appreciation” to the domestic
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authorities. 2-This means that it may be reluctant to substitute its own views of the merits of the case for those of
Gllie Cauline cplay ol (Sae 2180 Jie oS s ad o&a i) sdig 4 el

the national authorities in determining whether a limitation is necessary in a democratic society. 3-In Hondyside v.
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U.K. (1976), the Court stated,
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“By reason of their direct and continuous contact with the vital forces of their countries, state authorities are in
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principle in a better position than the international judge to give an opinion on the exact content of those
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requirements as well as on the ‘necessity’ of a ‘restriction” or ‘penalty’ intended to meet them.”
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4-Some commentators, such as Libmy, have argued that since the margin of appreciation is, strictly speaking, a
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concept belonging to international law it should not prevent the U.K. courts examining the merits of a decision,
psgde 4o (Bl lallon ¢ 58 A oSl L sleallily G S pladal il lidl paanal

12



policy or law and the reason for its adoption. 5- Others, however, have suggested that the U.K. courts may develop
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a principle similar to the margin of appreciation. 6-It is not possible, in advance of the Act coming into force, to say
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precisely how this will work in practice. 7-In some cases the court may conclude that there are insufficient reasons
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to support the decision, policy or law. 8-However, in others it may be

willing to accept the opinion of expert decision-makers, such as a government department, health authority or
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Parliament.
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The position under U.K. law
page b Ll p .8

We will now oonsider the current position under U.K. law in relation to four particular Convention rights, and what
O8I GBS ki GsSpase Ll p sl Gl LLLS) oala O sl 518 (3 s TR

the effect of the 1998 Act may be when in oomes into force in October 2000.

Lals O Sl BN NP
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Article 5-Nght to liberty and security

This Article states:

"1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the

oS4 2l w3 G il Cuial OS b 2wl e g Sl 3l

following cues and in accordance with a procedure presaibed by law:

20 ) se ol gy e Sl Gl Al
(a) the lawful detention of a person after oonviction by a competent court;
sl sl b padd e CueSas b oRls Sy

(b) the lawful an-est or detention of a person for non-compliance with the lawful order of a ex>urt or in order
8 Qdla ot S i sIHM L &5l ¢ Al

to secure the 14ulfillment of any obligation prescribed by law;
GRS (el 1 SR el 58 Gk )

(c) the lawful an-est or detention of a person effected for the purpose of bringing him before the oompetent
u_aybc_u.u\a‘)\_\ umg_qu‘).&_\uj ‘).IL\.A LS‘)-' uﬁ‘)j\u_& J}m‘)a cJL.A

legal authority on reasonable suspicion of having committed an offence or when it is reasonably
sl Qlie Jsiza Gb ¢ s ol 2.0 83 e pox Sk Jsee ysha

considered necessary to prevent his ex>mmitting an offence or fleeing after having done so;
e e T S TR BT BT LS poa 4SS DA Doy el Gpa gl

(d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for
)&AJ.N.SU \JJU Lf:}:tj(:k.a [ERAY @»J}A\g_ul.k.v @ylﬁ \JJU

the purpose of bringing him before the ex>mpetent legal authority;
EAY }\ u.))}\ J}a&)ﬁ ¢ L;?).Ib(.\LQA

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of penons of
SBUPETHLEVER BTSSP g s sie gl gl ¢
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unsound mind, alooholics or drug addicts or vagrants;
Al b psed s Maa A K

(f) the lawful an-est or detention of a person to prevent his effecting an 15nauthorized entry into the ex>untry or of
a
8 (5 i padd Sl o8 BT P BURYY ¢

person against whom action is being taken with a view to deportation or extradition.
uai.j: Aalc .J)ﬁ.on oﬁa.ﬁ)g C\);\é\.\)k.\b .J\.J):\u\

2. Everyone who is arTeSted shall be informed promptly, in a language which he understands, of the reasons
4SS n BESAR a8 ) A el BT YRR RE g (o Yo

for his an-est and of any charge against him.
BEEEN il g g4l

3. Everyone arTeSted or detained in accordance with the provisions of paragraph I(c) of this Article shall be

oS 4m bl Cud i ERpe ) ol e gyl a4

-

brought promptly before a judge or other officer authorised by law to exercise judicial power and shall be

sy e SIdE =B Andgeplie jsle gslBaligan olalcs o)l Al ) A

entitled to trial within a reasonable time or to release pending trial. Release may be oonditioned by guarantees

Gad AaSlae i gy o Gad 3l Blaa gaaSlae Cadilail 5 gal a4 b g pia

to appear for trial.
o oals aslas

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which
oS B asae FIRTE B R Y- ORI N 25 )& 3233 ol a8

the lawfulness of his detention shall be decided speedily by a oourt and his release ordered if the detention is
S il g S8 Al ) g 4 S el oy sl Sl i il b

not lawful.
Ssld e

5. Everyone who has been the victim of arrest or detention in oontravention of the
Candl 03 g3 48 S jp oK AL A il b i ) o pu

provisions of this Article shall have an enforceable right to oompensation.’’
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1-Under current English law, State powers in each of these areas are regulated by statute: the Polic:e and Criminal
b PSSl )l Wae s ol ) Soe O e <l e ol

Evidence Act 1984, Bail Act 1976, and Criminal Justice Ad 1991 (as amended). 2-(For a more detailed

SAS ) gk asdiy )5l GAS (a2 s = Slal BEE'N
examination of police powers, see Chapter 6.) 3-The rights of people in their relations with the police are also

MR oub laci )l KK Juad pAe (38 ikl 5 ) L oul Opines
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proteded by the ancient writ of habeus corpus (requiring detention to be justified to a court), the right to legal advice,

Od culalia Jhanl o aSa g4l s i aia s A oRah Sy G Sgliodlia

the duty solicitor schemes, and the activities of the Police Complaints Authority. 4-Furthermore, a number of civil

Shgan Hdlia (samlag ducﬁ ol slacullad Gllsd Culled Crlmodle Sae claladl 3 (galaes

actions may be used to remedy any unlawful infringement of personal freedom: assault, wrongful arrest, false

Juel  oddiul 2y Ol il e il S s ) alaa bl o, K0

imprisonment and malicious prosecution. 5-Regarding mental health, under the Mental Health Act 1983, a person

YN EWEN ailal A saSlaa waadh Sl Gildas )Gl g8 oadd S

suffering from a mental disorder can be detained against their will, provided two dodors certify that this is

R ) sy doaal Ol old aiul A CDMA e aladdl ) ¢ masalji

necessary to proted the individual himself or society at large. 6-Specific protedion is offered as the validity of any
Gospa  blis 283 glaial JS 559 Cules s Mgidiy AL n el

such detention (or its oontinuation) may be challenged before the Mental Health Review Tribunal. 7-Liberty has

Sk o el agdend Alaa ) ay Ols) DSl jlai paas o
observed that some "stop and search” provisions may need to be revised in order to comply with the Convention.
2 Somlie Ay gy i R SR RPN J T 358 O s 518

8-It may also be that imprisonment for oontempt of court in civil cases will need to be reviewed.

Crtinad SN R dy Jlen 0 S d)lse dgmaaliail Ned Sl

OAAF Jos S 281 5 ()58 2l 10 55 0 il ()58 Jana g3 no jsa il 3 S a3 (A0 (sl y88 ¢ puala ) (586 (Baka-)
B (S dnal po P Juad 4y Gl G )3 5 G o) sl )Y L (23l B) VA9 (o AS a5 VAVE (ol (58
(25 A oo () g (s i aS a3l ) =¥ 258 e Calilin oBaa 4y jlianl e oSa (galin sty 33 puly b (L adad) ) 53 310
o (Sean gide el ) (530385 (s 0 5en ol LSS (g0 1) slacullad 5 Jgia slie sabds sz ko sbia 5l Ga
Adla) Ay gaeSlae (AL Qs ol e (5 K0 len 1,8 1B edldlul 350 (il 52 ) e il A 58 O )
ol i A Gl 52 DA gy O siee 1 () JBIER) 43 Dlaa 3 8 VAAT Jl )55 CaeBls (s srae (a6l 5 ) CaaDls 4 4 510
Sl (g5 mm plaial agee b 5 padd 35a ) Cubilia (o) IS () 4S diad A& S () Gy 4 (5248 (gm0 8
D8 Gla 3 )50 ) il el 3aat 50l (San 5 2500 A e 03y Syl (O 54l Ly 5) (5 (i 4 uday liiel

O A58 I s ¢ spmsil IS 6 30 (g e ) (Fan " s 5 BB e ) (A 534Sl 53 0 (o3 STl -V.08

ol ora ) 2 (2e 3 )5 2 oy g e ja g Gl 4y s oSa 48 230 Lre (gl 43 ol (San § gan5a
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Article 8-Right to respect for private and family life
o sial wapad Sl Su)
This Article states:

aaa oyl )l Ol

"1. Everyone has the right to respect for his private and family life, his home and his correspondence,

et G wpliia)l pased Sl Sa) glaila ol
2. There shall be no interference by a public authority with the exercise of this right except such as is in
Gl aaldisay AR s 90 alie S 8 ol sl Y
accordance with the law and is necessary in a democratic society in the interests of national security, public
(ilae OB Sy pa Sl S 50 (4l e e Cuial
safety or the economic well-being of the oountry, for the prevention of disorder or crime, for the protedion of
e cpid sl O3S eld SIS PR PN Gulin - Gl ) caliléa
health or morals, or for the protedion of the rights and freedoms of others."
CLEdA Gia ) Cules OB a3l

1-This is the one right under the Convention that is not already reoognised to some degree by statute or common law.

N Ot g€ (3ala sl (el asdlil s b s alla ROVt

2-It is likely to have important oonseguences regarding the interception of communications, whether written,

Ylaial age slaaly a8l il ) aia oA 415 ¢
telephonic or electronic (t.g. emails). 3-It may also require some revision to the rules relating to data protedion. 4-We
il Sy ) e Opiged el XY Ol E bsise laeals s

should note that privacy is not limited to the home but extends, for example, to the workplace. 5-However, the

W aiSdns pasedamyn addbaedagse Abee B Jlagl JSdae 2yl

limitation of the duties under the Act to “public authorities” means that this does not create a general right to

s g Cuagana Ol gula P PRIGH AL Crliza () 40 A€ e Al gl asee Ba SO

privacy (e.g. privacy from media intrusion).

PP ENPUREN Laaila callaa )
uﬁé‘ﬂ&gwg@é.ﬁj‘qe‘ﬁa\&-/\ sdla

A4S 2o e Glw sala Gyl
LIS A sl Gl 5 4la A (Sal A 5 asad (S04 4S5 ) GBa S p V"
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Article 10-Freedom of expression

sl
This Article states:

oda 3 Hlae lu

"1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and

S Aad G Olu ) o ol Jald @) <l ey

to receive and impart information and ideas without interference by public authority and regardless of

cadly A S Gile Mal Loy cllan ¢ s Mg plia 44 g

frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or

L Al 2 Sawlas s Lalg e )l el £ 052 3588
cinema enterprises.

A€ e Cullad

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to
sl 3 ol o) al A5G g GRAID_y pa s Wl gha 4 Caghaa

such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a

P EIPRARTLEN Lo yd laduagaas Al las Alodd (paat SR Sy ra

democratic society, in the interests of national security, territorial integrity or public safety, for the
SIS 02 (sAmala aile sle il 2 Cuaa (s 5ae Cuial

prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation
ESSA FPSRIEN Cylia Gl ) culalia LA el ) culalia
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or rights of others, for preventing the disclosure of information received in confidence, or for
0% (3 g8 3 e lsla e Mal gLas) A% bl laie

maintaining the authority and impartiality of the judiciary."
)\333\ BEEN ‘gghaé Lgb}'.ﬂ'. L;)L‘;a

Ol @l =Y v godla
A4S 0 )lace Ol sale il

Gl s loayl g cale Sal 2 S K 5L 5 il ja 5 el ylas il al 5 Jubd 3a o) Lala Gl a5 3a a8 ja =)
SRS L 5 O sl ((idg )saa Coal A 50 ) el o wile sale () L Cald e 5 23 A da 5 (5 5 (Al Clalia
it (ladans

gl i el 35 i 43 g yéie ol (Snn il Callig 5 U il sinna alail U ol jen 48 le3 B clagsal 31l Jas) -
(sle Cutial Lada jlalady 5 S S sed slaala 2 g lead Gl G ) 0538 o 65 4S 03l (S Jlae by e sane
culailae (g ¢3RN L Cuedls Jada (g eclin Ly ISR 5550 ) s nSsla (51 0 cnsae el by 5 () Cusala
o ok 5 I Jada Ly 5 ead il 50 (s4dle e Cile Sl (5L 1 (5 58 sl (sl e B Ga s el )
REBIEEEPPPE RERIe

1-Freedom of expression is an essential democratic right. 2-However, it is also one that is subject to significant

Ol sl Sosra SIS sad 3o s lb piaes 4 Lo 5ia
restrictions under existing English law. 3-A general level of censorship is imposed by the Obscene
\A&L\:\J}J;A &.\LL:A .JP}AGN:\KJ\UJ.\G J}ML&@}A&@L& a.lﬁ:d:\n;ﬁ

Publications Act 1959 and common law offences of corrupting public morals and outraging public decency.

&S Ll o $ e Gy A3 EECOVRAR:EN PR PP e Sl 4 (a5l

4-More specific powers to censor, regulate and certify exist under the Cinemas Act 1985, the Video Recordings

Joaa gl )b Osmile S ekl S all gy Glae laleiw o5l L35S ) s

Act 1984, and the Indecent Displays (Control) Act 1991. 5-Television broadcasting is regulated by the

el sla il s sl iy s aalats

Broadcasting Act 1990 and the Broadcasting Standards Commission. 6-Newspapers are, for the moment,

,.\m'”'ﬁojs\'j w*-ﬂdm)mm\omﬁ ) laadiy g Q}I\S\e&»
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subject to selfregulation by the Press Complaints Commission. 7-This is an area that generates almost constant
Jas e gahae GLISE O S o aSandy LuE (Kb

controversy. 8-The possibility of Article 10 defences may well add to this.

5850 yachay Ol il WS e pla 255 adla)

9-The Official Secrets Act 1939 protects information sensitive to national security. 10-However, the Act has been

criticised on many occasions for being too widely drawn, and a number of prosecutions (e.g. of Clive

) pdd 383 2 sa syl o 03yl ) shady asSlaa ) o )lad

Ponting in 1985) have proved controversial. 11-There have been repeated calls for greater openness and

o 52 BRSO BESNCIYE NS S IO T BT

freedom of information in government. 12-However, the law has a difficult task here in balancing legitimate

cle Ml il ) g 5 a5l 058 dl gaada s SO il S il S50
national security concerns with the equally legitimate need for a democratic government to be subject to

e il sl sl L AP Iy S S g (sdaala S 4k e

public scrutiny. 13-The incorporation of the Convention rights may require reform in this area, particularly

oA (o) (ol Osmi] S (3 58 il Oal ojsapl 2 Lasas

regarding the use of Public Interest Immunity Certificates (so-called "gagging" orders).

Laag ) saliiud e il il baaial £ el 4 ¢
14-Less controversial restrictions are imposed by the law of defamation, designed to protect an individual's

S K80 ey sl gasa Jlodd Jrend o) S 4l b Culan (g8 Gyl

reputation from untrue and damaging allegations. 15-The balance between the

general interest in free speech and the individual’s interest in protecting his good name is maintained through

o sac ailia 331 S A 8 pilie 3 Culea ) S Al sdile b Bk )
the availability of various defences (for example, fair comment on a matter of public interest). 16-It is likely that
25 sa caliae cleldy  Jlia gl g liaie s PAIINA (oo sae pilia Yiaia |

Avrticle 10 will strengthen the public interest defence. 17-Furthermore, a duty not to disclose information
Yoode 2 S aal sy gas (o s @dlia gl Cnle Sle aglsg Cile Sl glidl
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(personal or commercial) may exist under a contract (e.g. of employment) or in tort a (duty of confidentiality).
(add kas gy Aol S i pladi Maie) Culid g4

Sl 518 Bula (san (LA gana 4g Jagia an alliss Gyl edla 0ol L =YLl (6 5 e Sl S se0 (0538 S Ol 531 )
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4 dag e VAAL (4 sean (Baka s 5wl ¢ sl (50 505 slach ;8 ¥ canl sad Jlae ) 8 Jsaal 5 lal 43 e s
ot s 4o (s sl G0 3 a5 199 Jle (A e laila (JES) 58 ¢ VAAY g5 Jana (o4 e Ll
OS2 6 J S adpals Jla o cladali ) gy - ol o (5 50 el iRy (slaaylailiul G srneS 5 1490 (A (58
e 4 Ve eale ) g las lSal-A 580y Caay Al yoa e Ly i aS Cunl (glo jea ol =V 2 la ) 8 Gile sulae LSS
s 035 38 Allse il 4

Cile 4y 0 5ilE o (Jla ol L)+ 0o Calailae il Gala Lo Carial (g 481 oDl 1A Sl ams y ) pusl 584
Jls o K gy 5alS auilan) baaSlae Sl s bad 53 58 o I8 &G 3 50 3] 5a (5 ke 30 3,00 (slod il oy 3 s 4Sy)
s Gl Yl aad il il ga o e SUal (53l 315 (5 ST () S sla el <) ) 2l e n 3800 Caay (VA
S50 S G5 S 303 33 K 3 48 gae 5 ke (et 40 38 b (e sl 5 550 ilase (535S Jobaia (51 358 (sti
a0yl 3 el S5 S o) (Sean ¢ e 55 G5 s 43 st ) Vil ) 350 3% 51 (pa e i
Giay S aS gladuygae ) P (Mu gase dSAl" #Uaal 4) e adlia Gl claaabal £ 5 odldiu) 3 g0 40 (o pad
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Article 11-freedom of assembly and association

This Article states:
" 1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others,
including the right to form and to join trade unions for the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law
and are necessary in a democratic society in the interests of national security or public safety, for the
prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and
freedoms of others. This Article shall not prevent the imposition of lawful restrictions on the exercise of
these rights by members of the armed forces, of the police or of the administration of the State."”

WJSEE g Wpaadl @al )l =YY godla

A4S 3o e Gl sala oyl
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OB sl )l s Gsis ) bl b 5 AN L Gl 5l lalia (6l can L IR 55000 @R sla () n casas
L s ol 28 celise sW 550 dans 55 (518 slacn s Jlae ] aile il eale () ol (5 ) 5 aa SIS 502 el S
Ssd st ol gl ) Gl liac)

1-The freedom for people to associate together (e.g. in political parties, pressure groups or trade unions) and

@l pe Gl bl ) by el slas 5 R Oz lae 5 R s 8 sladgalas)

to assemble together (e.g. to hold meetings, rallies or protest marches) are, again, essential democratic rights.

O e Pl oS R s Ll il yiee Ol el o b5 Sl S 902 age 358
2-However, this needs to be balanced against the need to maintain public order and to enable others to pursue
dgag cpllh Cuwl aiajls 25 Jaladia [ 4 paSlhes (o sec alai ouSaail g o K o

their own lawful and legitimate activities. 3-Therefore, there are restrictions on freedom of association under

Ol 8 lacullad Gl ahaga Wdna e Ll sal )l b

the Public Order Act 1936 (which outlaws quasi-military organisations and the wearing of uniforms or

e RS gsee el agle e PR s Oadisg

military insignia by political groups-originally introduced to counter the rise of the fascist "blackshirts” in the

b)) el glao s & daal )y eafihyme (b)) Cwndlicia Gl ) el

1930s), and the prevention of terrorism legislation (which outlaws paramilitary groups). 4-Regarding

ENETPRTEIE SP U FPRUPIES DS st allaiad gla wan il
freedom of assembly, the Public Order Act 1986 grants the police, together with local authorities, the power

to regulate protest marches, and also incorporates three specific public order offences: riot; violent disorder;

JES el gl ie) @il jalls wiaed S S ala s sha e Giosd el cuipda SO

and affray. 5-Further restrictions were introduced, despite considerable public opposition, by the Criminal

Justice and Public Order Act 1994 in relation to “raves”, “travellers” and protests. 6-1t may well be the case

Cullae (R A (.\k.v u}_\u Li.bhj)\).) ka_l}ua] u\)ﬁL»m C'_aba\)fu:\ DMJJ:\.

that those facing criminal proceedings in this area will seek to raise both Article 11 and Article 10 defences.
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Revision Notes
b slacadlag

You should now write your revision notes for Restrictions and Limitations. Here is an example for you and
Wb el e oS b slacdlaal Ly saaa PYCITR PRV Jlia S

some suggested headings:
S eledn e

ftc!1L(p-llestrictlons under the Convention
b BEINSIPN

not all Convention rights are absolute
O] 958 (3 gas GSlhae
absolute inc. Arts 3,4,7

Gl
« limited (specific limitations in Convention) inc. Art.5
2 g oald sl Cudgase (sl S

qualified (may be qualified by state where qualification has basis in law and is necessary in a democratic society
gl Al <l g Cuadla ol 508 Sy S S gad (s4rala

[pressing social need/legitimate aim/ proportionate]) inc. Arts 8,9,10,11

Sosraelaal Jh (Pl can Culiie 3 50

R&L<D-Restrictions under the Convention R&Ub-Rule of Law
R&Le-Proportionality

R&L©-Margin of Appreciation R&I.$-Art.5 Liberty

R&~Art.8 Privacy
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R&LO0-Art.10 Expression R&I.$-Art.11-Assembly

Using your cards, you should now be able to write a short paragraph in response to each of the following questions:

A sl GS Jaaitd b oAl oS i ag el el K1 4 Gy O Saa 2 Y e
1. Explain the basis of restrictions under the Convention.
W muag s galul ) 63 Gaa

2. Explain the principle of the rule of law under the Convention.
A s Jdual 058 CuaSla Ozl 5iS (Bika

3. What is meant by the "principle of proportionality"?
e el Jaal

4. Explain the notion of the "margin of appreciation™.
Wizmnagd  akde b gandla

5. Discuss the position under English law in relation to the following convention rights, including the possible

WS g s Gilhe ol g8 LLls)) 0 )5S (§ g8 Jals OSan Sl A
effects of the Human Rights Act 1998:
2 B 58

(@) Article 5 (Liberty)
ol LSJ‘JI

(b) Article 8 (Privacy)
sala (@ pad oA

(cl Article 10 (Expression) (di Article 11 (Assembly)
ol Olu sala Gilelaial

Lgﬁjl..a clacudlaay

) gl Gulie (A g aiged Saladl )3 sl e g s laduagiae 350 1) 25 ladudlaly ol Ll ¢ 5S)
1A%

D Ol $S Sula P-llestrictions) Fte!ll
At (3laa () il ¢S (3 58 Glat-
Y 5 YeF dlsa (AL\S)I;&J)&SLAU_L\S-

25



0 odla ((spd 638 5 ald (SlAcin gna) 3 gana Gl

h\}@\d)}ﬁ&\}ﬁﬁ&‘\“hd—})ﬂjw\uﬁ&)ﬂ&\éh\wu\“sdjdh)ﬁw\L)S&AA).L)JMALLL\S—
1Y 5 )0 68 oA 3lga (i / sl Cata / elial pyse L} 25U dad 52

R&L <D-Restrictions under the Convention R&Ub-Rule of
Law R&Le-Proportionality
R&L©-Margin of Appreciation R&I.$-Art.5 Liberty

R&~An.8 Privacy
R&L0-Art.10 Expression R&I.$-Art.11-

s 018 5€ R (S 0 ¥ Ol (S 4 ey 534S ey 58 0L (S0 (358 sl IS ) sl U
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Useful Websites
el g syl

~ See those listed at the end of Chapter 34.
M el Cal ¥i b sl

-

e Lubu o

%\Jrid@d@ﬁ)doﬁ)s'd:)\}ﬁ

~ Human Rights-Protection and Enforcement
D B ) Gules (BN
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Key Points
Gul CisG

After reading this chapter, you will be able to:

dallae 3 u e ) KPTIRTT Y PRI

~ describe the main provisions of the Human Rights Act 1998; ~ explain the duty on public
bl Jia D B (58 W mung Al

authorities;
‘;\1‘53 QL\LAIAA

~ define a “’victim” under the Act;
LA O 3k

~ di8CU88 the role of the U.K. courts under the Act;
gt Ll slaa@als (o 5l8 3ula

~ diBCU88 the position of the European Court of Human Rights; ~ CIOmider whether a
a5 sl ol BN TN ¢ AP

Human Rights Commission is required;
RO G Gl S ) e

~ explain how laws found to be in breach of the Convention can be rectified; ~ explain the remedies
s ouild O sl i€ y2al PRl wmemg Ldsel

available to the victim.

Q> 9a shA O sloa) g pde 68 ) Culaa
eals alsa

G2 el & M8 Jiad ) saalian ) G

S Chna 65 15 V49N s (3 8a (g4 e lal de -

Ll xun gl cagee Gl callay -

£200 Cad MC::LJ}" NS asas B -

€283 i 5 ()58 (Baa | Ly 5o (slaolBala i3 -

083 a3 s (s () oBoa Cumge -

ol sy pha B DS Soa S L AS 0 -

€S gomaa | ) () spu) 9IS Gl 33 293 50 (1 B O im0 B AS M rpa gl -
L3 mua |y (Sb Gl asmse sla dael ) -
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The Human Rights Act 1998

The Convention rights are incorporated into English law by section 1. We must now consider the main provisions

of the Act in relation to the duties it imposes, the powen it grants, and the remedies it provides.

VAN @98 shagaa

535 58 o e 48 (bl sy 52 1 0598 () e 59 Lo il 538 434S0 o (15881 ) (S B (il 5 5
_H‘):\S\.J‘)LJJJGAAJ\J\A\S‘S;Q dasly 5 adsy e a8

The duty on public authorities

aads s clalie

By section 6, it is unlawful for a "public authority" to act in a manner incompatible with the convention. This

T hdy ol e il lalia A€ Jae SR e, Sy O sl 38

coven all aspects of the public authority s activities including:

ladsia ol g ilalia slaculla Jals

Drafting rules and regulations;

ousiohy Oxl 8 ke
« Internal staff and penonnel issues;
A s s ¢ Jiluw

Administrative procedures;
IS dig))

Decision-making;

Policy implementation;
b s )b ealy
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« Interaction with members of the public.
Ll“t’:’ L;JJJ dha‘:\

The term "public authority" covers three broad cateqories:
Ol ilsaie e il 025 g4 e A

1. obvious public authorities such as a Minister, a government department or agency, local authorities, health

Qa0 ilalia Aiiled Y <l g ol o PS5 PO DAY el
authorities and trusts, the Armed Forces and the police;

2. courts and tribunals;
Loy laslaa

3. any person or organisation that carries out functions of a public nature. Under the Act, however, they are only
add oo Sl Lheye oSl G0 cwle OB Gk a0l U jua
considered a public authority in relation to their public functions c~.g. Railtradc is a public authority in relation
s cba gy Apnaie Sy L) asee sl Sl Railtrack Glgalia L lals )y
to its work as a safety regulator for the railways, but not when acting as a commercial property developer).
el R it AT sl Saile) 3Se dae SO (5l (503 dras 53 Sy

uﬂjé lalbae (il g

slacullad gladia olal & g ga (p) S Jae () gpail 58 & SLls (g said 434S a3 518 e 00 Hlie (S () 0T i 4y 4a 5L
AJA;)\ J‘}AEGAJAM“)L;\S}JQ\AIM

8 5 il B O S st U -
¢tPenonnel dilus 5 Aol (S IS -
fslal dig -
§6 S avanal -
Sl (5 oy -
il 9 slac | b Jalasi -
Re 30 )03 5 (4] e 4 il 53 i Sl
fomly 5l (sla 5 i caldie]) 5 aDlu clalia ¢ o clalia ¢ 50 e Jlo b (il 31 S0 ¢ )5 S aiile dua Gl ilalia )

LaaSlaa 5 las&aly Y
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-l catla s badal ) jo (Al Hlhe So Ll G s ol b 3l enge 5 1) (i Coale b Gilla g 4S Sl b 5 add a0 oY
4 L) le s 4y (illg3 alie S T ol el 8 alai ) gie 45 G5 )S Liadal 5 2 Railtrack e ) il e Glos 45 gl
(38 o0 Jae SOl (5 )al (502380 dmu 53 S () ie 434S Sl )

1-We should note that Parliament is expressly excluded from the scope of the Act. 2-This means that Parliament
S 4 g A U N N L BIGTE IRUT ! JEIXPRCe Caline (3l 42 oty

remains fully sovereign and free to enact incompatible legislation should it so wish. 3- By section 19, the minister

Ao (Bl S Jina SR P DBl oyl 48 Al a8l s i s

promoting a Bill must, before second reading, make a written statement either that, in his view, the provisions of

s Ay Al aasedaltas ) iy S el ekl S ki 0 aay dlie
the Bill are compatible with the Convention, or that, although not compatible, the government nevertheless wished
Byim SRR X By <l g sy ol
to proceed with the Bill.

odaaalal b any

530 Gliman lal b a8 Cud ime Gl - Y Gl a8 o)y (5 om0 58 (503 53 3l Caal yem 4 Glal Hl 4S andly 4idla 4a g Al e
S G gl )53 0 3 9A A4S ghail | &Ll (il g8 A4S il Jiie

A e Ll ol jhie J4S adliaid g 4l IS gk ledal o gaaltae D) Gl Al s S da ) VY e s LY
Sl 4V b (o )18 sl 43 Jilaie <l oo cadly S Sl as 81 Sl b adl H& jlu () sl S

The victim

LA

1-By section 7, a person is able to rely on their Convention rights by bringing proceedings (e.g. judicial review) or
in

i S R OLSASE il iS o bl o e

any proceedings brought against them (e.g. by way of counterclaim or defence). 2-However, they may only do so if
el ) el agle M 523 34k ) gla 29a g il [ERYN

they are (or would be) a victim of the unlawful act. 3- A "victim" is someone who is directly affected by the act in

At 2 o I e dae B LA S S Laies 8 8 158 iflicns
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question. 4-Victims can include companies as well as individuals and may also be relatives of the victim where a

Jw Lbs  ded LESE e G feecpae Ao A Sols

complaint is made about his death.5- An organisation, interest group, or trade union cannot bring a case unless it is
s PR gW Ol s aiaog K 6 R sapaladl i giaa sdigy  ASul S

itself a victim, but there is nothing to stop it providing legal or other assistance to a victim.
G LA B Nera LRSI P b TR LA

A

Ao 4S (lodig Ly 5 (bl s aiile) Cladach ) sa S (g4l s 40 (O sl 53 (G s8a U 31l i e (il ¢V (i 45 da 510 )
e il A4S 08 e (5SS (i 5y 53 I cdsm s ol L - Y, S ( Jlie (5500 L plin ) oaliind U SUie) 35300 IS0 ag
- s Jalh 2l i e il S8 - ¥ 58 e 1B Camy 350 Bl () 8 ot e ) gha 4 48 I S 1L T T (2 5y) L 5l e
(e s S -0 203l (L B B 358 ) e (i K je 3550 0 GHSEAS ) a0 ol (San 3 5 208l A8 (i s

L b S0 4 (58 SaS () L s L 23l b 8 258 aSaT Be 3 JISUES (gl 5y 3l 5 cad (5l (s4pdadl S L g casian g R
A8 G ) o Ol sial Ky eSS

The U.K. courts
Wil slaclRala

1-By section 3(1), the courts must, so far as it is possible to do so, interpret legislation in such a way as to make it

Vo aolSal 0586 (s Dl ST 1) ke

compatible with the Convention. 2- However, as noted above, the Act expressly preserves the full sovereignty of
Ly L WEISHIPEN asmsoth a8 S0 Whpn gl A o Scbilae S ol ) N

Parliament Thus, while the courts may quash decisions or actions incompatible with Convention rights, or annul

Salla ekl RS Glaaai lacullad & 5L L sl o€ Ggia o S gl

delegated legislation on

s R (il 58

grounds of incompatibility, they cannot disapply an Act of Parliament (sectlon 3(2)(b)). 3-The government gave its
S 8 Hhla 4 (RS i ey ¢ 518 g8 <l g

reasons for this in the “Rights Brought Home” White Paper:

dg\h ol oJ))]MB‘L)éJEA .A:\SuLgf\j\SA
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4-“The Government has reached the conclusion that courts should not have the power to set aside primary
g ol oy (5 _Rdans LaolRala 2L 455wl Gy el s Sl

legislation, past or future, on the ground of incompatibility with the Convention. 5-This conclusion arises from
IR ek G Jhla 4 L O sl 538 aadlicyl 258 e AU

the importance which the Government attaches to Parliamentary sovereignty. 6-In this context, Parliamentary

Cuaal 4s Glgy S e G gy Sl I ey o b

sovereignty means that Parliament is competent to make any law on ariy matter of its choosing and no court may
Pl G gl [ CRS < P R VP PV NS A SR Saa

question the validity of any Act that it passes. 7-In enacting legislation, Parliament is making decisions about

Gy dise el Gglisa Gl ,R e ) O 58 g ol Golpaal 3500

important matters of public policy. 8-The authority to make those decisions derives from a democratic mandate.
s Jilia e sae Gl <l ga A ) Al Ok L Sl S g (Jlad

9-Members of Parliament in the House of Commons possess such a mandate because they are elected,

uLAS‘)Ll LSL..AQ\ ?\P L)“JM J‘)\A (;\:\; uLA)B \‘)..3‘) Ailoads Q_llA.LI\

accountable and representative. 10-To make provision in the Bill for the courts to set aside Acts of Parliament

-

U sise 8 yaa Asyl b ead ay L&y paX e el il 8

would confer on the judiciary a general power over the decisions of Parliament which under our present
02 Sl aulial g0 B agac a8 Sy Ol Slaraas Bl PR

constitutional arrangements they do not possess, and would be likely on occasions to draw the judiciary into

omlal (0 318 8| g3 2,0 Slaial aCua 43 4anliad (g 68

serious conflict with Parliament. 11-There is no evidence to suggest that they desire this power, nor that the

s slag K BARE vy gwladma ool Agidy Jitua lul & S8yl
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public wish them to have it. 12-Certainly, this Government has no mandate for any such change.”
O il Jila ARSI ki ) Gl a2 Qe Sms Opia

13-This echoes the fears expressed by some that the Human Rights Act will politicise the judiciary in response to

GRS ol Wges gl A Sudds 0SB Sl aplaieed aady o

the many Convention-based arguments they are expected to receive when the Act comes into force. 14-Liberty has

S e sl S glacd g Soppe BNl Gley gl gl el o

identified 70 areas of law, ranging from police powers to access to health care, where they believe urgent action is

dase Ol las s oub clacyd Lwgi Gl clacdl e aSula Nading S a8l

required to avoid violations of the new law. 15- However, it is at least questionable whether the judges will be as

sels ol 23 Gsa il smscls JBa S WA Gl apala

open to Convention-based arguments as some anticipate. 16-Wall J, in Rt F (minors—aire procmlings~ntoct) (2000),

5 sl 5 5l JY i OO iy ¢ ¢

stated that he would be disappointed if the Convention were to be routinely paraded as a makeweight ground of

>

S 2 i coaralls ) 63 Ysama olagila alsi ala i sl bl Y

appeal. 17-In A National Health Sm,ia Trustv. D (2000), Cazalet J. held that a medical decision to provide only
sl el S ¢ Sy areal Sy bl b jua

palliative care, thus allowing a patient to “die with dignity”” was not a violation of either Articles 2 or 3. 18-Thus, it

218 (S Lacud) e Gl jlal e 2y Gyl RprY] Lsale ) Sua [l

seems that common law common-sense may well prevail over any risk of a politicised judiciary.
e ki Jgere o 5il8 b Jie GMioa oha 22 b (plual (50 58

Ll e slaolala

Jshiles Ja ol b eandly S8 Sl () gasi) 938 L 4S 058 i (gl K 4y | (4l 80510 Sl 48 LT U ey laol&ala (V) ¥ s aasi b -1
L aSly Silalad) Uy 5 Claranad Gl (S sl8310 4 il ol il =Y 23S e Jais | (el b JalS CuneSla Loy joa (538 <2l S3 (58 248

33



g V() ¥ Uidy) S i )y (ulaa Q}i\ﬁ.\.’:\)‘i@cJSS@»éUQg&\}BLQJ@J'L»UJLL&;LJ)ASSJLQW' & Sl (sl 60§ gia
Caad 23 € S Mol 00y of ASLA Ay (§ g8 e (g AllBa 503 e il 53138 Y

L&l Hhla ) a5 e cpil an i) ol 8 i HUS a8l Laol&ly 4 Caul sy 4 ool 43 clga €

CapeSla cain ) Cal 53 -T2 s oe BB L Sl ol 534S 355 a 20 b)) (5 8 A () -0 AL ATE () gl S
Dlie) 48 o Hlai s jlal Gmliqh@a 5l )y A e AT AS e gimge a0 (5 dla) CuaDlia Glal A4S Cudiea cpl 40 ¢ Sl L
S e (58 arenal oo gee Candis age Jilse 350 53 el €058 g 53 -V 50 IV 03 1 S g g el Sy aS 1) il 58
i)y ) a0 gy sale (i ol se e 3 el slime - 255 e (3L SIS g iy sale S ) Slagenal (in 33 LAl A
—o 8 Ly claolSala Jans 55 el (il 8 (I US G AngY 3 e et ol (5l - ) ¢ 5 n AT sailai 5 Yyl siae el () sic
LRI 1 8 ol Wl Le a8 (3 938 Ol 8 Bk 48 0 0 e (50 el Dlaranal 0 (e sae ()83 ) 50 0 il 5

0 3 L AS G a0 () 9 )Y s el L LAzl (o g (san CBDIER g 50 4n yaie Cand San 28l sa 5o allise (pl 5 0l
Cia gl (o) s al 43 Saaa il aS Cul g VY Al 58 s )l ol 4S dial A cad i ad ped g At a8l Jliul A L
SO (5 s

a3 (5 b 4y Fuly 03 il (B sis 4y e 48 il JS Jledal 3 50l )3 (A 2 AS ol (A i (502 Saia g gua e 3V Y
RS a b | Al (5o 8 e g an) ge (O Ll (538 el o | jal 4 @ g )2 4S (5 ) gma () spesdl 1S

ug\‘)ﬁmdsmuui‘ts AJ‘);G.A‘)AJJ\J@i\d@dh@ﬁ‘f@wﬂdbﬂd&&)ﬁ)\ﬁbﬁﬁdh@\‘)u}dﬁda‘)ﬁ\/i ‘5_'3‘).\:\3_\\6
SOVl e bl L AS il s o) sla J8las Jla ol b oY 0 Gl 3l a3l (i 3 6 R sla Chga (6 58 ekl Lo s
far€ e Jee b S L a1y el A paSe il Gled 4 ) sna o sl 6€ (sl

84S a3 Glulai g (5 sk (i) Gy gea 4 lda R 258 e 2l Ul REF(Minors—aire procmlings(2000)) L o> J1s-V 7
aranal Sy 4S 35 Miaa o )5S smia trust V.D(2000) sl cadlags el 33V 2l 4 sA ala s ) ilaal Ji¥a ey
A 2 YLY .J)\)Au'agl " Qe \.3"45.\%.3@5)’\;\ )@4.3})0:3\ J.‘J‘\AJLS‘A‘:")‘ ‘)amengLA&“_\ﬁ\)AL@_uﬂ\S‘ES\&)g
o 00l (b (Ll (5o B Sy las je (Sen) Bl (S gl ped 5 058 AS 2 e Sl el

The European Court of Human Rights

1-1t will still be possible for a person to petition the European Court of Human Rights, but only where all domestic

s Gl (S gedd Gl dlala Bl b)) o&ala [ERYON s ol

remedies, including any action under the Act, have been exhausted. 2-In this respect, we should also note that, by
Lol ) dald el p sl ik PR PPY Canwad Gl 2 W e N S4as

section 2(1)(a), the English courts are required to have regard to the jurisprudence and case-law of the European

i Sl (slaolal Najs 4 Giiade e ol sl

Court when dealing with any case involving the Convention.

Sy S Sy (sledigp Jals Osped] 58
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A Human Rights Commission?

1-Some commentators, such as the leading civil rights lawyer Lord Lester, see the decision not to establish a Human
Olmde A n ilad e Gsia JhamdSs il praat GAS Ol

Rights Commission to oversee the working of the Act as a serious

2 B OspaaS 3 S Ol 058 3 Slee il
weakness. 2-However, in the "Rights Brought Home" White Paper, the Government expressed concerns regarding
G Cana syl b ol 63 ) g A0LA 4y (§ géa b gallia il g odi ekl 2)sa 0 sla SRS

an unnecessary overlap between any Human Rights Commission and the work of the Commission for Racial
s a pt (AL gaen O OsmnaS (553 435S 58 OsraaS S w3

Equality, the Equal Opportunities Commission and the new Disability Rights Commission. 3-Nevertheless, the White
2 i () s SIS ) (3 i pas () saeseS Ja ol 2 gallie

Rl n

Paper also states that the government has not closed its mind to the idea of a Commission at some future stage in
3R <l g ol Ay ol OspanaS S (50 XU

light of practical experience of the working of the Act.
e 4t §y O 3 Slac

§ o (358 () gaeaS S
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Remedies To the law

1-As we noted earlier, the Act does not allow the courts to disapply primary legislation incompatible with the

anSoldl U8 O solal ey el ol hal (5K il L&l

Convention.2- However, by section 4, the courts may, in such circumstances. issue a declaration of incompatibility.

Osuai] 3€ dag b€ iy Lol bl cpia 6 L e

3-Following this, the relevant minister may amend the offending legislation by statutory instrument (Schedule 2,

O duia 4y abagije )y zhal Lle 5 ,)IX 5l G GBsis )l

Paragraph 1(2)). 4-As this involves the-exceptional power to use secondary legislation to amend primary legislation,

vl 8L Jali (Sl ¢y ali g )1X g O3S okl hal 1K 5

any such statutory instrument is subject to the positive affirmation procedure in Parliament (Paragraph 2)- 5--For more

Osde GBsin 5L 4 Cishaa b 2l (50 50 Sl i e )

details on this procedure, see Chapter 2.
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Gsid dael
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for the victim

1-By section 8, the court may, following a violation of the Convention by a public authority, grant such relief or

A i o8l Juia 4 O] i€ yoalt Gilpalie oSy maall sl ona

remedy, or make such order as it considers just and appropriate. 2-However, the court may only award damages

Jaol SaS opin g Kok aVale lia sl o&ala L & s a

where, taking into account all the circumstances of the case (including any other relief or remedy granted or order

i R i o 5y Jayl ) plas dals Ghaoafoa  dael, b pas

made), it is satisfied that damages are necessary to ensure just satisfaction for the victim.

PR el ASSkAa dlg)s e S Ggedl (il Cula) ShA s

R sl

AV 481 e il 500 4y |y (SaS b dmely (i 6ol 50 e (S0 a5 () pansl 538 (mli 31 s 30 g5cn o8003 (A iy 4 An 5 L)
alen ) S ekl yy 0 5 5y Tl ol (538 R i 50 Ly ) (588 (5 g sl (San o8l casm 5 () - VLS jlim iy e i
e 45 23l 51 408 4y 4y sk i 5 48 383 e |y Oisabal cl 5 oS doarl st 5a Ly 5 lud Oy by s dlael 43K e

S et ) (Sl B A8

Conclusion

1-The residual approach to freedoms resulted from a traditional view of England, and a peculiarly English view that

i 3 S g L)l ) eadimite il 4y Cas i sy S o s (ol ol S

liberty is best defined and protected by an informal consensus, emerging from the shared values of an essentially

ol iyt gad (p i ay b Clilae e e RIEEISo Slead pluy Sike i) Sosra
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homogeneous society. 2-However, while this view may have had some validity in the distant past (and even this is

é -

K saaala sy cpl b sRua )l atily el (g ylada BYREIFYERAS S

questionable), it hardly corresponds to British society today. 3-Societies and their political systems develop and

ddel Qe Jhud s olses Gl saada o)l TN (LS| UV TG = S P e s

evolve, and the law must itself develop to meet these new challenges. 4-Indeed, the European Court of Human Rights

A dass s b 8 535y s slagils ol 45| S B ) o0l

regards the Convention as a "living instrument” that must be interpreted in the light of present day conditions.

AR a (sl S 221y Ll il A Al S hl pd gy 0

5-Britain today is an increasingly diverse and heterogeneous culture. 6-This has placed increasing strains on the present

Wl 05 gt ) OSaals K Caal ol B Gl 38 4 ) sla jlid BT

constitutional settlement. 7- The Government has sought to address this in a number of ways: devolution in Scotland,

eI L ITS B BN Gl oS i 4ol Lbs) sl s ulilse)
Wales

and Northern Ireland, reform of the House of Lords, and the introduction of the Human Rights Act 1998.
el il OBl (ulas Sl i G5 (54 pan G ra

8-Hopefully, this will create a modem constitution to replace the informal guarantees of a social consensus that no
ol ) gl jshadn  alag)l bl 8 A S PSS o Rls e e slacilasa elaial 386 S

longer exists-a new legal consensus that allows social diversity to flourish within a secure framework of judicially-
Ll asmy aa SiB @IS wasjlal eldalp i abdangd ) Guhleoe )b SO Glaiblalag

protected fundamental rights and freedoms.
o2 Cylea bl (§ g3 a5
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Revision Notes
Lg‘;u‘)h cslacdiaaly

You should now write your | revision notes for Protection and Enforcement. Here is an example for you and some
AL oS 6 5 slacnilay Culaa o) cwlai)  Jie Sy gy

suggested headings:
leid (p e

e can still petition
By o

« only when domestic remedies (inc. under Act) exhausted
L"’n).sa L.;;b Lgud;n\) u}.\\ﬁ é.\.k o r’al.ﬂ.\

o U.K. cts must consider jurisprudence/case law of ECHR (5.2(1)(a))
W& ki Gssple Jeagal

P&E<D-Duty on P As P&E~Victims P&E~U.K.

courts P&EO-ECHR

P&ES$-Human Rights Commission? P&E$-Remedies (law)
P&EO0-Remedies (victim) P&E$-Conclusion

Using your cards, you should now be able to write a short paragraph in response to each of the following questions:

J}; ‘_ELQ&_UIS J\ salatil \4 .J.JLI .\.u.il_a JJG uﬁﬁy al_a}S A_q\)g\j:z ;S\g 4 cml.l BN )\ (a\.\S)A )JJ &“—l\}“}u

1. Explain the duty on public authorities under the Human Rights Act 1998.

2 muagd agy 9 Dlalia D B8 (5 Gl

39



2. Who may be a victim under the Act?
4SS A S 058 Guba

3. Explain the obligations on the U.K. CX>Urts under the Act.
WIzuag Gl Ly BELIT

4. What is the position of the European Court of Human Rights following the Act?
o)) o8a e D B 058 Biba

5. Disc:u,s whether there should be a Human Rights Commission.
Lias Ak i s O spnaS

6. How can law found incompatible with the Convention be remedied?
OB o Sas) L Ol 58 O da

. What remedies are available to the victim of a Convention violation?
dsel 29 5 Ol 538 i (b 8

~

8. Consider what the overall oonaequences of the Act may be.
3 8 ki Gpas S galy Gl (Sas

6 b shadlaaly
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P&E<D-Duty on P As P&E~Victims P&E~U.K.

courts P&EO©-ECHR

P&E$-Human Rights Commission? P&E$-Remedies (law)
P&EO0-Remedies (victim) P&E$-Conclusion
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Useful Websites
~ See those listed at the end of Chapter 34.
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i37f Law and Morality
s LA

Key Points
euls s

After reading this chapter, you will be able to:
Dn anllas st ! AP YPERRL

fl> compare and contrast the characteristic features of moral and legal codes; fI> explain the reasons for
allis dlia dadin A sl K5y Sl slax 283 a5 dYa

the ~lationship between law and morality;
Ll On oSl CLadlal

fl> examine the moral influenc:e on English law;
OAsal) NP ) 5l

fl> consider the approaches the law may take to issues of moral controversy.
A€ 4a GRS, OB Gl Hhis Al sladiny il
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Introduction
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eals alsa

U a e aal & ol Jaad () gamdlac ) Qw

S Al aaly 1) s 5 (BNAT S S -
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Both law and morality are concerned with the requlation of social conduct. Therefore, they share many similar,

O S SHP
though not synonymous, features:
e Sk

Moral Codes
A slax

General statements of principle.
bﬁ;GJJ}A)JéSQ‘)L«_E‘

Voluntary subscription.

bl gla (380 63

Informal enforcement (e.g. through peer
Gk 3l )i

5B ey pal

roup pressure).
s R L

Concerned with how people ought to
SIB:-N IR TN b
Behave
2l

elaial iy 5 1K) 5l

Legal Codes
Sl slax

precise rules or norms of behaviour.
JL’@J Ls\.AJ)\AJU.u\

G 0l 8

Compulsory subsaiption.

bl @l

Gl S e anadi (g b 43l

Formal enforcement (zg. through the police

sy gl Gk ) ol
and the courts).
\Aalgdb

Concerned with how people shall behave.

awl s afs

JJSM\_,&JL’EJ
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1-1t is this contrast between "ought" and "shall", highlighting concerns over whether the law should be used to
Alai O 2L W g Saa A LWas sl oaldin 3 ) 5

enforce particular moral values, that has proved the most problematic aspect of the relationship between them.
Cugal  ald A slagiy) Caslod S cull ain Cp i ledSda Ll an gl

2-This relationship exists for both historical and functional reasons:

adayl 5 oyl A s g @ S Y

3-Historically, legal codes tend to emerge from moral codes. 4-In primitive societies, there is often little or no difference

b bk gl slaas Apdn S0 B sl el sy Qe ) me Gl

between the two. 5-However, as a society grows larger and more

B

o R ;s alb amla 2k K ud

sophisticated, this close relationship begins to fracture. 6-As the society becomes more diverse (socially, culturally,
odan Sy gkl o) el bl s 4zala Ssdee e sie  elaa) K

economically and morally), the need for a distinct and universally applicable set of rules (a legal system) emerges.
sl SO 4l nlaia e e Ol fac saae SglBalal 25l e Hluy

7- Thus, while links between the legal and moral codes remain, these tend to become increasingly insecure and
Gl b dkls) on S Dl gl alee B b GRS s Dsooska oall

sometimes controversial.
‘LLB}‘ = Jg‘-"‘)-‘d‘“

8-functionally, both law and morality are used to perform similar social tasks-to preserve order and maintain

s S8 Llala Ol GAal oM plail alie asee il BLB- P NN, 0aS Lads

acceptable standards of 43ehavior through the promotion and enforcement of rules and principles.
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9-Thus, it is not surprising that the relationship between law and morality is a complex one, and that moral

Cal il BESIUIPEN L) Gn o5 @Al RN s\ 35

influences pervade much of the law. 10-However, this is not to suggest that all that may be regarded as immoral is

gl O s scnll ol Mg 8 ) fangiayse  BNAl e

necessarily illegal (e.g. adultery) or vice versa (e.g. parking offences).
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The Moral Influence in English law
D EURYH Ll gl

1-Moral notions form the background or context of many aspects of English law, with its concerns for the protection
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of the person, property, the family, etc. 2-This reflects the influence of an essentially judaio-christian moral tradition.
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3-However, as noted above, the legal rules will tend to be more specific and precise than their moral counterparts,

Ssascaly 250 Yo aslBalSal oyl il £ 5 ooela i Gl SRS slalion

e.g. while there may be a general moral precept against telling lies, this will only be illegal in certain specific

S N - 2 e il oy oeld

circumstances (e.g. perjury and fraud). 4-In the vast majority of instances, this moral context or background is

Ly i L 550 B LNTR 2))se S 5 S (5 4 H Ae) o

uncontroversial. 5- Indeed, we may see it as beneficial, as it tends to enhance the legitimacy of the law and encourage

Gy 8 e 4l Madgw 2l IR ol Gl 8 OB Cue 5 yia GRS e

observance of legal rules.

6-However, problems may arise where moral issues become foregrounded, rather than merely providing a

deagplh OO Al AL SO Jilie O Al o) b 15).4 4l

background context, ie. where the law is used specifically to enforce particular moral positions. 7-In the legislative

Ay o 058 pala Hshdy (3 S sl oals A il 5 8 o)

sphere, we can see this in the Abortion Act 1967, the Obscene Publications Act 1956 (with its problematic test

AL Cpia Jads ) 538 aid o L) o 56 Sl JSia el

45



of a tendency to deprave and corrupt), and more recently in the debate regarding the repeal of Section 28 of the

R S sl dd BN Sha 0 vl YA i g

Local Government Act 1988 (banning the “promotion” of homosexuality). 8-Similarly, in the judicial sphere, this is

(e Sl o () 5l Tue shae 8 Cinar iyl 38 e jshay (Dbl o)

evident in the common law offences of conspiracy to corrupt public morals (Shaw v. DPP (1962); Knulkr

(Publishing, Printing and Promotions) Ltd v. DPP (1973)) and conspiracy to outrage public decency (R. v.
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Gibson (1991)).9- Moral values can also be seen to have exercised a clear, though indirect, influence in a range of

SIS Gl Cpines GUSGAT bl S g 038l

other cases, e.g. those relating to sexual conduct (R. v. Brown (1993)). 10-The legal foregrounding of particular moral

D)l ol wlbnye i Pl Wighy DA alA pal s

positions becomes problematic where the social consensus on that issue has broken down or fragmented-and, as
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indicated above, the more diverse a society becomes, the greater the potential for fragmentation.

A Se YL S g st dada 2sde Sle el S s

11-In these circumstances, the- law cannot simply withdraw unless and until consensus is restored-there can be no
L) s (Bdua B8 oy AR aSale)l 38l il &

“no-go” areas. 12-The law must, therefore, identify an acceptable approach to issues of moral controversy.
Lo OB Al Gl b (el s By S0, Jilsa SAAS Sy
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Ubertarian approach
¢ 25

1-Some writers, such as Schur and Hart, have argued that the law should not interfere in private 47ehavior except in

R g A aulaa Jiled S 5 yalia TR IS FUA R a pad a

order to prevent harm to others. 2-However, it is sometimes difficult to identify the boundaries between private and

oSl oSl sl sl A dSe 03 S (s W e (o pad

public conduct and the limits of harm, e.g. drug use may be a “private” activity but can have “public” and “harmful”
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consequences, such as additional burdens on the public health system and criminal activity to feed the habit.

lady  aules  dloal slacul sie JEDPOPSICI TR N i cullad drug e

3-Furthermore, it is arguable that consent of the participants does not necessarily make an activity “victimless”, and

el o dle Sy L8 e LSl Gyl Loyl Cullad 5L 8 s

that there may be circumstances where it is justifiable to use the law to override individual consent

2L Gl (Sean Lyl das B edsied oald a Sk S Culia

Uberal approach. 4-This is typified by the Wolfenden Committee on Homosexual Offences and Prostitution, which

LS ST RS padda Ol g g (saiaS &) R Gined al a Liad

reported in 1957. 5-The view of the Committee was that the law should not interfere in private 48ehavior except
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where necessary to preserve public order and decency, to protect against the offensive and injurious, and to
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safeguard individuals (particularly the most vulnerable) against corruption and exploitation. 6-However, difficulties

oy Al 8l Lo pad Gl ale s il Jagoplh O

arise with this approach due to the subjective nature of the criteria advanced.
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Ubertarian o8
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